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The Muralo Company, Inc. and Norton & Son of Cdifornia, Inc. (“Debtors’), move for relief
which, in essence, would permit service of Summons and Complaint in this adversary proceeding (the
“Adversary Proceeding”), upon certain counsel asimplied or court-designated agents of the defendants
herein. Counsd are identified as currently representing the defendants in Sate court actions. In fact,
the more than 60,000 defendants here are plaintiffs in thousands of pending State court actions (the
“Synkoloid Ashestos Actions’), where one or both Debtors are named defendants. There are seventy-

Sx (76) identified counsel who would per this motion be served with initid process as agents for their



clients. Debtors motion in this regard seeks clarification of this court’s Order of May 30, 2003 to the
effect that such service has been gpproved, or, dternatively, an order so authorizing the service.

This court finds that it has jurisdiction pursuant to 28 U.S.C. 88 157 and 1334 and the “Didtrict
Court Genera Order of Reference” of the United States Digtrict Court for the Didtrict of New Jersey,
dated July 23, 1984. Service issues are governed by Fep. R. BANKR. P. 7004.

On May 20, 2003 (the “Petition Dat€”’), Debtors filed voluntary petitions for relief under
chapter 11, title 11, United States Code, 11 U.S.C. 88 101, et seq. (the “Bankruptcy Code’). Venue
of Debtors chapter 11 cases, this Adversary Proceeding and the immediate motion is properly in this
district, pursuant to 28 U.S.C. 88 1408 and 1409. Debtors continue to operate their businesses and
manage their properties pursuant to 88 1107(a) and 1108 of the Bankruptcy Code as debtors-in-
possession.

FACTUAL BACKGROUND

The Murado Company, Inc. (“Murdao”), is afamily-owned and operated New Jersey
corporation that produces and distributes paint and related products, including paint brushes and
rollers, from its principa place of busnessin Bayonne, New Jersey, and its distribution plant/warehouse
located in Chicago, Illinois. Norton & Son of Cdifornia, Inc. (“Norton”), isa California corporation
affiliated with Murado through common shareholders and is primarily a manufacturing company which
produces patch and repair products sold and distributed by Murdo.

Debtors assert that these chapter 11 cases were filed because of the thousands of asbestos-
related complaints that have been filed againgt one or both of them in ate courts throughout the

country. Asdetaled more fully in Debtors “first-day” pleadings heretofore filed with the court and in



the Complaint for Declaratory Judgment Relating to Successor Liability for Synkoloid Products (the
“Complant”) which commenced the Adversary Proceeding, the Synkoloid Asbestos Actions seek to
hold Debtors ligble for certain persond injuries (the “ Synkoloid Asbestos Claims’). Theseinjuries
purportedly arise out of the alleged exposure to Synkoloid products which Murado clams contained
ashbestos prior to (but dlegedly not after) Murdo's purchase of Synkoloid divison assets from The
ArtraGroup, Inc. (“ARTRA”). ARTRA isnow adebtor in achapter 11 case pending in the
Bankruptcy Court for the Northern Digtrict of Illinois.

The Adversary Proceeding, initiated on June 7, 2003, seeks a declaratory judgment that
Debtors are not ligble for any Synkoloid Asbestos Claims, as defined in the Complaint, under any
“successor lighility,” or andogous theory of lighility. Each of the individualy named defendantsin the
Adversary Proceeding (the “ Synkoloid Asbestos Flaintiffs’) is said to have filed a Synkoloid Asbestos
Action in one of various state courts throughout the country against Murao and/or Norton, aswell as
ARTRA and/or Synkoloid. The Synkoloid Asbestos Actions are dleged to be integraly related to this
Adversary Proceeding in that both are said to center on whether Debtors have any ligbility for clams
aleging injuries resulting from exposure to Synkoloid asbestos-containing products marketed prior to
Murao's purchase of Synkoloid assets.

Debtors assert that pursuant to an express indemnity agreement between Muralo and ARTRA
and by ARTRA’s purported admission of successorship to Synkoloid liabilities, ARTRA issad to have
assumed and controlled defense of, and provided indemnity againgt, al Synkoloid Asbestos Actions for
over twenty years. Though some of these actions were initiated by complaints served upon Murado

rather than ARTRA, Murdo maintains that it tranamitted to ARTRA each of the complaintsin the
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Synkoloid Asbestos Actions referring to Murao. Debtors assert that during this same period, ARTRA
defended and/or settled every Synkoloid Asbestos Action nomindly againg “ Synkoloid, a Divison of
Murdo,” without any materia participation by Murdo.

Because ARTRA assumed the defense of any Synkoloid Asbestos Claims for over twenty
years, Debtors clam to have little or no information regarding the mgority of the tens of thousands of
Synkoloid Ashbestos Actions pending on June 3, 2002. On that date ARTRA commenced its chapter
11 case and abruptly ceased defending the Synkoloid Asbestos Actions naming Murao. Debtors
gpecificaly assert that they have no address information for the vast mgority of the defendants named in
this Adversary Proceeding.

Debtors clam that because of the sheer volume of Synkoloid Ashestos Plaintiffs, it would be
impractica (if not impossible), aswell asagrosdy inefficient use of Debtors assets, to require Debtors
first to obtain current addresses for and then to serve each of the over 60,000 Synkoloid Asbestos
Paintiffs named as defendantsin this Adversary Proceeding.

The legal representation of the tens of thousands Synkoloid Asbestos Plaintiffsis said to be
centrdized in reatively few law firms.  Based upon the information said to be currently available to
Debtors, the seventy-ax law firms collectively represent the named defendants in this Adversary
Proceeding, with roughly 40,000 represented by but three law firms. Baron & Budd, P.C. issaid to
represent almost 23,000 of the defendants named in this Adversary Proceeding.

In the subject chapter 11 cases, to date the following firms have filed Notices of Appearance

on behdf of their ashestos-clamant clients. Baron & Budd, P.C.; Wilentz, Goldman & Spitzer; Slber



Pearlman, LLP, Foster & Sear, LLP;, Steven R. Penn, Esq).; and Brayton Purcell.! Thesefirms are said
to represent between approximately 41,000 and 49,000 claimants.

Though the chapter 11 cases arein their early stages, some of the attorneys who would be
served as agent have aready taken an active role in the proceedings by their appearing at first-day
order or related hearings (i.e. Baron & Budd, P.C., and Wilentz, Goldman & Spitzer), and alegedly by
seeking the gppointment of an officid committee of asbestos clamants. Debtors alege that Baron &
Budd, P.C. and Wilentz, Goldman & Spitzer corresponded with the United States Trustee requesting
the appointment of such acommittee, which has been formed. In fact, the now-proposed counsel to
the Asbestos Creditors Committee appeared before this court on first-day orders, representing Baron
& Budd, P.C. and/or its client-asbestos clamants. Debtors claim that attorneys representing Synkoloid
Asbestos Flaintiffswill continue to take an active role in the chapter 11 case on behaf of ther clients.
The Murao Asbestos Creditors Committee is comprised of seven individuals, each of whomiis
represented by counsal. Those counsd, in turn, represent between 40,000 and 48,000 claimants.
Three of these firms aso St (as members) on the ARTRA Creditors Committee; that committee
includes six asbestos plaintiffs firms representing between 30,000 and 38,000 claimants.

In ARTRA'’s chapter 11 case, Baron & Budd, P.C., has appeared on behaf of, and defended,
their ashestos-clamant clients in an adversary proceeding naming those clients as defendants and in
which the only process was served upon counsel. On May 7, 2003, an adversary proceeding was

ingtituted by ARTRA and Debtors seeking an injunction pursuant to 11 U.S.C. § 105 that would stay

!Debtors aso cite an gppearance by “Williams Bailey Law Firm,” which the court cannot
veify.



ashegtos litigation againgt Debtors and naming al known Synkoloid Ashestos Plaintiffs as defendants
(the“ARTRA Adversary Proceeding”). ARTRA and Debtors sought and were granted the same relief
requested herein. The Bankruptcy Court’s May 16, 2003 Order authorizing service of the ARTRA
Adversary Proceeding upon counsd providesin pertinent part the following:
2. Savice of summons of the Movant's Complaint for Injunctive

Relief In Furtherance of Debtor’s First Amended Plan of

Reorganization (“Complant”) on counsd to the Litigation Plantiffs|i.e.,

the Synkoloid Asbestos Plaintiffg] . . . shdl be deemed appropriate

service of the Complaint.
Accordingly, service of the ARTRA Adversary Proceeding was said to be effected on counsdl of
record for the known ashestos claimants, al of whom were named as defendants in the ARTRA
Adversary Proceeding (and are the same claimants named as defendants in this Adversary Proceeding).
Theresfter, Baron & Budd, P.C., appeared in the ARTRA Adversary Proceeding on behdf of its
ashestos-clamant clients named therein, filing amotion to dismiss. At least to the point where Debtors
filed their petitions, service through counsd as agents was not chalenged in the ARTRA Adversary
Proceeding. However, such a chdlenge may well have been in the offing.

Early in this case, Debtors “Motion to Approve Notice Procedures for Individual Asbestos
Clamants’ was granted. The Order dated May 30, 2003 (the “Notice Procedures Order”) providesin
pertinent part that “the Debtors are authorized to send dl notices, mailings, and other communications
related to the chapter 11 case and dl adversary proceedings commenced therein, designated for

service upon all creditors. . . only to counsd of record known to the Debtors to represent one or

more Individua Asbestos Clamants.” (Emphasis added.)



On June 12, 2003, Baron & Budd, P.C. and Silber Pearlman, LLP filed a“Conditiona
Objection to Order Approving Notice Procedures for Individua Asbestos Clamants.” The Asbestos
Clamants Committee has dso filed an objection to service on counsel. The objections focus on
original processin the Adversary Proceeding and Fep. R. BANKR. P. 7004. The Notice Procedures
Order is deemed to be unclear as to whether it gpplies only to notice and service when such isto
encompass “dl creditors” or whether initid service of Summons and Complaint (to fewer than “dl
creditors’) isincluded within the Order’ s ambit.

This court now addresses anew, in the specific context of initial process, the implied agent
sarvice issue and the related matter of designating, by court order, agents for service. Hearings on this
issue were held on July 2 and July 15, 2003. Asbestos Creditors  Committee counsel appeared;
Baron & Budd, P.C. and Silber Pearlman, LLP, though having submitted a written objection, did not
gopear a the hearings; notwithstanding notice of the hearings, no other counsd filed an objection or
appeared.

DETERMINATION

Finding of Facts

For purposes of this Opinion, the service-essentia alegations of Debtors as set forth above are
generaly accepted. These essentids, regarding the existence of Synkoloid Asbestos Actions, Statistica
detalls of the representation of the 60,000 claimants, ARTRA's higtory of defense and indemnity of

Debtors, and ARTRA’s chapter 11 proceeding and the stated details thereof, have not been challenged



by the Objectors.2 Moreover, between the July 2 and July 15 hearing, committee counsal undertook
the task of polling asbestos counsdl, seeking resolution of the service dispute. By letter dated July 11,
2003, counsdl advised this court as follows:

[To the court]

Pursuant to your direction to counsd at the July 2, 2003, hearing
concerning the above-captioned matter, we have conferred with the
attorneys representing members of the Officid Committee of Asbestos
Creditors (the “ Ashestos Committeg”) concerning dternatives for
resolving this motion. The attorneys that we have spoken to are
unwilling to voluntarily accept service due to concerns that they lack
authority from their clients to do so. However, while the Asbestos
Committee continues to dispute the legd authority for the Court to
compel state court tort counsdl to accept service of process herein, the
Asbestos Committee does recognize that there are certain benefits to
be derived from the relief requested by the Debtors and has authorized
us to submit the enclosed form of order as a means of resolving the
pending motion. In the event that the enclosed order is not acceptable
to ether the Debtors or the Court, the Asbestos Committee reserves its
rights to continue to press its objection to the relief requested.

[Proposed counsdl to Asbestos Creditors Committee]
The form of order submitted provides for service to counsd, nevertheess dlowing counsdl recourse to
dispute (within aforty-five-day period following service) the accurecy of Debtors “dlient ligts” The
order would aso preserve dl rights to object pursuant to Fep. R. BANKR. P. 7012 (incorporating Fep.
R. Civ. P. 12(b)-(h)). That would, presumably, permit the Rule 12(b)(2), (4) and (5) assertions

pertaining to service of process to bere-raised in pleadings or by motion practice.

2‘Objectors’ are the Asbestos Creditors Committee, and Baron & Budd, P.C. and Silber
Pearlman, LLP (for their Synkoloid dlients).



The discourse initiated by the Committee' s submission is productive and positive. However, as
goprecidive as this court is of the efforts of the Committee and counsd, it is clear that the service
dispute cannot be “settled.” In fact, Debtors have not accepted the full form of order® which the
Committee promotes. Moreover, the Committee does not indicate thet it has authority to bind
individua clamants (whether Committee members or otherwise), and does not speek for dl of
clamants counsd. Therefore, this court must resolve the service issues but will be duly advised by the
Committee' s proposal.

Implied Agency

Implication of “agency” which would dlow service of initid process upon counsdl should be
sparingly consdered, given the stringent requirements of Fep. R. Civ. P. 4, its Bankruptcy Rule
counterpart, and the following due process/persond jurisdiction requirements as set forthin Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950) (internd citations omitted):

An dementary and fundamenta requirement of due processin
any proceeding which isto be accorded findlity is notice reasonably
caculated, under dl the circumstances, to apprise interested parties of
the pendency of the action and afford them an opportunity to present
their objections. . . . The notice must be of such nature as reasonably to
convey the required information . . ., and it must afford a reasonable
time for those interested to make their gppearance. . . . But if with due
regard of the practicdities and peculiarities of the case these conditions
are reasonably met the congtitutiond requirements are satisfied. . . .

3Besides the recourse aspects of the Committee' s proposed form of order, that draft addresses
issues of (i) timeto file respongve pleadings, (ii) cost of reproducing pleadings and of mailing, incurred
by counsd in digtributing documents to their clients, and (iii) dispensation per Fep. R. Civ. P. 13(a)
regarding compulsory counterclaims.
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Though rare, in extraordinary circumstances courts will gpprove service of initid process on counsd not
expresdy authorized as agent for service, implying agent status from counsel’s representation (in one or
another context) of the party to be served. Asthe court in United States v. Bosurgi, 343 F. Supp.
815, 818-19 (S.D.N.Y. 1972), explains:
An attorney, solely by reason of his capacity as an atorney,

does not thereby become his client’ s agent authorized by “ gppointment

.. . toreceive service of process.” Nor isthe fact that an attorney

represents his dient in a completely unrdated litigation sufficient to

establish the requigite authority. What is necessary is that it gppear that

the attorney was authorized either expresdy or impliedly, to receive

service of processfor hisclient. And if such agency isto beimplied, it

must be implied from al the circumstances accompanying the atorney’s

gppointment which indicate the extent of authority the client intended to

confer. [Internd footnotes omitted; dlipsisin original.]
In Bosurgi, SAICI retained an attorney to assert itsinterest in money held in escrow subject to federa
tax liens and another claim. SAICI’ s atorney filed a complaint in state court; the United States filed a
complaint in federd digtrict court on behdf of the taxing authority and served SAICI’ s Sate court
attorney. Thefedera court upheld this service, deeming that the attorney’ s retention “ necessarily
required” ressting the dams of other interestsin the money, including the daim of the federa
government. SAICI’ s attorney’ s receipt of process was deemed a* necessary incident” to his pressing
hisclient's dam to the money. Bosurgi, 343 F. Supp. at 818. The court concluded that the attorney
was “impliedly authorized” to receive service of processin the federa suit, asit addressed SAICI's
right to the money, “the very object” for which the atorney was origindly retained. Bosurgi, 343 F.
Supp. at 818. Cf. Inre Spirco, Inc., 201 B.R. 744, 751 (Bankr. W.D. Pa. 1996); rev'd 0.g., 221

B.R. 361 (W.D. Pa. 1998), aff’d sub nom. Copelin v. Spirco, Inc., 182 F.3d 174 (3d Cir. 1999)
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(approving service of anatice of motion dassfying clams under Fep. R. BANKR. P. 7004(b)(8), upon
the attorney who had represented the creditor in obtaining a state court judgment against debtor; that
attorney also represented the creditor in aremova action; the court reasoned that debtor’s claims
moation would have a*direct and highly sgnificant effect” on the creditor’s judgment).

In the bankruptcy setting, an attorney who has provided a creditor active and vigorous
representation in the main bankruptcy case may be found to have implied authority to recelve service of
processin arelated adversary proceeding. Inre Ms. Interpret, 222 B.R. 409, 416 (S.D.N.Y. 1998);
Luedke v. Delta Airlines (In re Pan Am Corp.), 159 B.R. 385, 394-395 (S.D.N.Y. 1993); Inre
Reisman, 139 B.R. 797, 801 (S.D.N.Y. 1992). “When a defendant takes an active role in a Chapter
11 case and gppears through counsel in a proceeding integraly related to the case, such counsdl is
implicitly authorized to receive process for the defendants” In re Reisman, 139 B.R. at 801. “Active’
does not necessarily mean “vocd.” Inre Ms. Interpret, 222 B.R. at 416. The depth and breadth of
authority which the client intended to confer on the attorney, and the degree of autonomy with which the
attorney has acted in the related case, have been viewed as sgnificant factorsin the implied agency
determination. Seelnre Ms. Interpret, 222 B.R. a 417 (where the attorney voted freely on behalf of
the client in creditors committee meetings without congtantly conferring with the client, and the foreign
client asserted that it gppointed counsel to gppear at the meetings because it would not send
employees, it was clear that the client had appointed the attorney to represent it in the subject
bankruptcy case; receipt of service in arelated adversary proceeding was thus held to be a* necessary

incident” to this representation).
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Conggtent with Mullane, given the “ practicdities and peculiarities’ of a case, a court may aso
find implied authority in an attorney best positioned under the circumstances to accept service of
process. Mullane, 339 U.S. at 314; Inre Honigman, 141 B.R. 76, 79-80 (Bankr. E.D. Pa. 1992)
(dlowing debtor to serve athird party complant upon a corporate creditor’ s foreign-domiciled
manager by serving the counsel defending the corporate creditor and manager in a contemporaneous
Eagtern Didtrict of Pennsylvania case in which debtor was dso a defendant). See also United States
v. Davis, 38 F.R.D. 424, 425-26 (N.D.N.Y. 1965) (where aforeign resident by power of attorney
authorized his atorney “to do dl things that are necessary in defending me before dl tax bodies and all
courts’ but did not expresdy authorize him as agent for service of process, the court implied agency for
service of process because the court had “no fear” that this attorney would not convey processto his
principa and because this attorney “was about the best candidate one could choose’ to give his
principa notice of the suit). See also Dandrea v. Malsbury Mfg. Co., 839 F.2d 163, 170 (3d Cir.
1988) (Hutchinson, J., dissenting) (* Service upon an attorney is not effective unless the attorney had
either express or implied authority to recelve service on his client’s behdf”) (emphasis added); Durbin
Paper Sock Co. v. Hossain, 97 F.R.D. 639, 639-40 (S.D. Fla. 1982) (implied agency found where
defendant’ s attorney “functioned as the exclusive liaison” between plaintiff and defendant in a certain
business joint venture of the parties); 7A C.J.S. Attorney and Client 8 196 (2002) (“[A]n attorney
retained to bring a suit may be impliedly authorized to receive service of processin ardated suit which
involves the very object for which he was initialy appointed.”). Compare and contrast Nat’| Equip.

Rental, Ltd. v. Szukhent, 375 U.S. 311, 316 (1964).
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Though much of Fep. R. Civ. P. 4 isincorporated into Fep. R. BANKR. P. 7004, there are
important differences pertaining, in particular, to personal jurisdiction. Rule 7004(d) provides for
nationwide service of process, permitting bankruptcy courts to exercise persond jurisdiction, for
example, without gpplying a minimum contacts andyss. See Busch v. Buchman, Buchman &
O'Brien, 11 F.3d 1255, 1258 (5™ Cir. 1994). Accord Inre Federal Fountain, Inc., 165 F.3d 600
(8™ Cir. 1999); Diamond Mortgage Corp. v. Sugar, 913 F.2d 1233, 1244 (7" Cir. 1990), cert.
denied, 498 U.S. 1089 (1991). Moreover, in bankruptcy adversary proceedings, service of process
by firg-classmail and upon agentsis specificaly provided for (adigtinct differentiation between Fep.

R. BANKR. P. 7004* and Fep. R. Civ. P. 4).

“Rule 7004. Process; Service of Summons, Complaint

* * *

(b) SERVICE BY FIRST CLASS MAIL. Except asprovidedin
subdivison (h) [service on an insured depository ingtitution], in addition
to the methods of service authorized by Rule 4(e)-(j) Fep. R. Civ. P.
service may be made within the United States by first class mail postage
prepaid asfollows:

(8) Upon any defendant, it is dso sufficient if acopy of the summons
and complaint is mailed to an agent of such defendant authorized by
gppointment or by law to receive service of process, a the agent’s
dwelling house or usua place of abode or & the place where the agent
regularly carries on abusiness or professon and, if the authorization so
requires, by mailing dso a copy of the summons and complaint to the
defendant as provided in this subdivison.

See also Rule 7004(b)(1).
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Atissueinitidly is whether the facts of this masstort case (dready designated “ Complex” per

this Didrict’ s Bankruptcy Guiddines), justify implying agent status for Synkoloid Asbestos Plaintiffs

counsd. Fectud andyssincludes the following:

0]

(il

)
)

(i)

(vii)

|dentification and evauation of prior and current representation of Synkoloid Asbestos
Paintiffs (here defendants) by counsel who would be served with process,
Comparison of substantive issues in ongoing state court cases involving purported
counsel-agent representations, with those of the Adversary Proceeding;

Review of the record of appearances (and assessment of potential for same) of
purported counsd-agents in the immediate chapter 11 cases,

Review of FeD. R. BANKR. P. 2019 submissions and requirements,

Assessment of the burden placed on Debtors in serving, directly, the named defendants,

Assessment of the burden placed on purported counsel-agents if service on them
should be permitted (and the overdl effect on them and their clients from such service);
and

Inspection of the actudity, qudity, and content of notice of the Adversary Proceeding, if

service on counsdl should be permitted.
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Prior and Current Representation

It isundisputed that at least the bulk (if not al) of the defendants in the Adversary Proceeding
are represented by one of seventy-six counsel® (i.e. the purported counsdl-agents) in Synkoloid
Asbestos Actions.  Moreover, these defendants appear to have been identified as clamantsin the
ARTRA chapter 11 case and, more specificaly, “categorized” there for al notice purposes by and
through these same State court counsdl. (Since it does not gppear that proofs of claim have been filed
in ARTRA’s bankruptcy case by the bulk of Synkoloid Asbestos Plaintiffs, ARTRA’ s schedule of such
camantsisdl Debtors have available to them as a database; that database is gpparently organized by
clamants counsd in the Synkoloid Asbestos Actions.)® Ultimately, the purported counsdl-agents were
identified as agents for service of initid processin the ARTRA court’'s May 16, 2003 Order, arisng
from the ARTRA Adversary Proceeding seeking to enjoin the Synkoloid Asbestos Actions. These
attorney-client relationships indicate, without more, a very strong connection between all asbestos-
related matters in controversy asthey pertain to each defendant, and the purported counsd-agents
representing them.

Comparison of Substantive | ssues

The Adversary Proceeding, seeking a declaratory judgment as to the successor liahility of
Debtors for ashestos-related illness arising from Synkoloid products, is, quite obvioudy, substantively

linked to the Synkoloid Asbestos Actions. Successor-liability issues are embedded in every state court

>This number is gpparently somewhat uncertain; Debtors indicate that eighty might now be the
right count. Aswill be seen, infra, this variation should not be sgnificant.

®And, indeed subject to inevitable errors.
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action brought by the defendants against Debtors. Asin Bosurgi, a unity of representation would
logicdly flow from the fact that the “very object” of the Adversary Proceeding is adeclaration
determining such embedded issues.

Smilarly, the ARTRA bankruptcy case, including the ARTRA Adversary Proceeding, is
subgtantidly related to both the Synkoloid Asbestos Actions and the immediate chapter 11 cases,
including the Adversary Proceeding. The ARTRA connection to the state court casesis clear.
Synkoloid Asbestos Claimants are scheduled clamantsin ARTRA’ s proceeding. Resolution of those
clams (with linkage to insurance coverage issues and the indemnification of Muralo) connects “back” to
the state court actions, and “forward” to the Murao bankruptcy. The ARTRA relaionship to the
immediate chapter 11 cases and Adversary Proceeding isthus likewise evident. In Murao, the clams
process and administration of estate assets (including available insurance coverages through the
ARTRA indemnification and otherwise), plainly tie into both ARTRA and the Synkoloid Ashestos
Actions. In sum, counse representing Synkoloid Asbestos Plaintiffs would, on their clients' behalf,
monitor, and asto the few counsd representing the mgority of the clamants, likely enter appearances
in, the entire continuum of proceedings arigng after the Sate court actions, including ARTRA' s chapter
11 case, the ARTRA Adversary Proceeding, Debtors chapter 11 cases, and ultimately the Adversary
Proceeding. In Bosurgi terms, such representation would be “necessarily required” by the initia
retention of counsd. 343 F. Supp. at 818. Overarching is the significance of the embedded
successor-liability issues; these issues are prominent in the Synkoloid Asbestos Actions and are the

essence of the Adversary Proceeding.
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In the bankruptcy setting, the purported counsel-agents  participation in ARTRA’scaseis
telling; as st forth earlier, the ARTRA Creditors Committee includes six law firms, which would be
served per Debtors motion (representing no lessthan haf of the defendants whose service is now at
issue). Itisinconceivable that the baance of the seventy-six counse would not monitor ARTRA
developments through the committee or otherwise. Such participation in the main ARTRA chapter 11
case would judtify and imply actua agency in an adversary proceeding which is essentidly “married” to
the state court actions. In ARTRA, the purpose of the ARTRA Adversary Proceeding wasto enjoin
the Synkoloid Ashestos Actions, an undeniable linkage between the state court actions and the
bankruptcy litigation. Hence, the ARTRA order for service of origina process on counsel-agents
gppears to have been well-grounded. In Murdo, the same degree of counsd participation in the main
cases asisongoing in ARTRA is expected here. Given the subgtantive symmetry between the
Synkoloid Ashestos Actions and the Adversary Proceeding in Murao, and the certainty of active
participation of acore group of purported-counsd agents (aong with expected monitoring by the
balance) in the Murado main cases, astrong case is made that agency status of counsd for service of
process in the Adversary Proceeding would seem to be “implicitly authorized.” In re Reisman, 139
B.R. a 801. Consder, once more, the import of the text of Notices of Appearance described
hereinabove.

In fact, in amasstort case such asthis, the retention of counsel by large numbers of clamants of
necessity defines a broad scope of representation. Extension of that representation to substantively
related bankruptcy proceedings would seem to be both expected and essentid given the generd history

of ashestos mass tort and resulting bankruptcy proceedings. In order to be feasible, that retention must
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alow the attorney certain discretion to act without the need to solicit numerous periodic individua client
authorizations.  Thus, though no Objector has seen fit to provide this court with any form of retainer
agreement so that the breadth of representation can be examined, this court is satisfied that Baron &
Budd, as well as other responsble counsd, well anticipated the potentid for substantia bankruptcy
interfacing when they undertook representation of these dlients. And, the clients would reasonably
expect (and thus impliedly authorize) service of asbestosbankruptcy pleadings to be directed to
counsdl.”

Notices of Appearance

A review of the severf appearance submissions filed to date in Murao reflects the redlities of

the attorney-client relationship in asbestos-bankruptcy cases. These attorneys represent between

"For those Synkoloid Asbestos Plaintiffs represented by counsel who, in turn, have been
retained by one or only afew such clamants, the scope of retentions would seem to be no less broad
than those of Baron & Budd. In the marketplace, such counsel with sngle or very limited Synkoloid
case inventories (whether large firms or single practitioners) compete with Baron & Budd and other
“mass masstort” representatives. Client expectations as to complete representation (including related
bankruptcy proceedings) would be the same. The leve of activity of asmdl firm in adigtant
bankruptcy court might, of course, be more limited (i.e. to filing of a Notice of Appearance and
eventualy aProof of Claim), but monitoring of the bankruptcy case would surely be expected.
Moreover, participation in pertinent adversary proceedings would logicaly be accomplished through
some pooling arrangements, perhaps with one of the larger firms or otherwise through loca counsdl. In
any event, to the extent that neither counsdl nor client anticipated counsd’s participation in or
monitoring of bankruptcy proceedings (an unlikely scenario in this court’ s view), recourseis available.
In this regard note, by way of example, the Committee’ s proposed form of order.

8Thisincludes Williams Bailey, LLP, said to represent 610 claimants (but not found by this
court in the docket), and Steven R. Penn, Esg., who represents one clamant. Mr. Penn was not
referenced by Debtors in their submissions, probably because he represents a claimant whose asbestos
damisnot based upon exposure to the Synkoloid product.
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41,000 and 49,000 ashestos claimants/defendants.® All Notices of Appearance reference the “party in
interest” rights to be “heard on any issue in a case under [chapter 11].” 11 U.S.C. § 1109(b).

A number of thefiled forms (see, e.g., docket entries 21, 66 and 92) are identicd. Initialy,
they refer to notices and pleadings to be provided per Fep. R. BANKR. P. 2003, 3017 and 9007 and
11 U.SC. § 342 and 1109(b). Then thereisthe following familiar language:

Please take further notice that, pursuant to 11 U.S.C. §
1109(b), the foregoing demand includes not only the notices and
papers referred to in the Bankruptcy Rules and sections of the
Bankruptcy Code specified above, but dso includes, without limitation,
any notice, gpplication, complaint, demand, motion, petition, pleading
or request, whether forma or informd, written or ord, and whether
transmitted or conveyed by mail, ddivery, telephone, telecopier, or

%The digtribution of representation of Synkoloid Asbestos Plaintiffs among those appearing
counse is said by Debtorsto be asfollows:

Baron & Budd, P.C.* 22,854

Foster & Sear, L.L.P.* Between 6,679 and 14,894 (with Foster & Sear
assarting the lower and thus in greatest probability
more accurate number)

Silber Pearlman, LLP* 9,791

Brayton & Purcdl* 1,162

Williams Bailey, LLP 610

Wilentz, Goldman & Spitzer* 45

The (*) indicates representation of members of the Muralo Asbestos Creditors Committee; aso
representing amember is Kazan, McClain, et d, whose tota representation of Synkoloid Asbestos
Faintiffsis sad to be 215.
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otherwise filed or made with regard to the above case. [Emphasis
added.]

This notice and demand should not be construed as awaiver of
any clients rights to have find ordersin non-core matters entered only
after de novo review by the Didrict Court, right to trid by jury in any
meatter so triable, withdrawd of reference where appropriate, or of any
other rights at law or in equity.

Other appearances (see, e.g., docket entry 30) come even closer to a verification of
authorization of agent status for service (asto “pleadings’), to wit:

PLEASE TAKE NOTICE, that pursuant to Bankruptcy Rule
9010(b), numerous asbestos persona injury tort claimants represented
by [Counsdl] by and through their counsd . . . hereby appear in the
above-captioned case and requests that al notices and al papers
served or required to be served in this case be given to and served
upon the following:

[Counsd]]

PLEASE TAKE FURTHER NOTICE that the foregoing
request includes notices and papers referred to in Bankruptcy Rule
2002 and dso includes, without limitation, any plan of reorganization
and objections thereto, notices of any order, pleadings, motions,
applications, complaints, disclosure statements, answering or reply
papers, memoranda and briefsin support of any of the foregoing, and
any other documents brought before this Court with respect to these
proceedings. [Emphasis added.]

Y et another form (docket entry 103) includes a statement of contingent-fee retention by some
951 named asbestos claimants, and reference to their pending lawsuits (but no addresses for the
clamants). Theform culminates asfollows
WHEREFORE, clamants most repectfully request from this

Honorable Court to take notice of the above, and order that it be
included in the master address list of the above-captioned case and that
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copies of dl motions, orders or pleadings filed herein by any party be
served upon it as indicated.

By way of comparison and contrast, counsel representing but one asbestos claimant identified the sate
court proceeding pending on behdf of his client, and then requested: “ please add [counsdl] to any and
dl svice ligsrdaive to thismatter.” See docket entry 98.

It is anticipated that Notices of Appearance will proliferate sub judice.

Fep. R. BANKR. P. 2019

Rule 2019(a) requires entities, including counsel, who would represent in a chapter 11 case
more than one creditor, to file a verified satement listing those creditors. See In re Oklahoma P.A.C.
First Ltd. Partnership, 122 B.R. 387, 390-91 (Bankr. D. Ariz. 1990) (“[Therule] is designed to
fogter the god of reorganization plans which ded fairly with creditors and which are arrived a openly.
Rule 2019 covers entities which act in afiduciary capacity but which are not otherwise subject to the
control of the court”) (quoting 8 CoLLIER ON BANKRUPTCY §2019.03, pp. 2019-3 to 2019-5 (15"
ed. 1989)); In re CF Holding Corp., 145 B.R. 124, 126 (Bankr. D. Conn. 1992).%° In fact, Foster &
Sear, LLP, hasfiled, dong with its Notice of Appearance in this case, such a statement naming 6,679

Synkoloid Ashestos Claimants as clients. That filing should be deemed conclusive, thus impeaching for

19A properly filed statement under Fep. R. BANKR. P. 2019, incdluding those filed by attorneys,
should indicate the relaionship between thefiling entity and the creditors named in the submisson. Reid
v. White Motor Corp., 886 F.2d 1462, 1471 (6™ Cir. 1989) (“ Pursuant to Bankruptcy Rule 2019, a
purported agent must file a verified statement with the clerk of the bankruptcy court”) cert. den., 494
U.S. 1080 (1990); Inre Great Western Cities, Inc., 107 B.R. 116, 120 n.16 (N.D. Tex. 1989)
(“Rule 2019 requires agents to file a verified statement explaining the circumstances of their agency.”).
Accord In re Trebol Motors Distrib. Corp., 211 B.R. 785, (Bankr. D.P.R. 1997) aff’'d, 220 B.R.
500 (1% Cir. BAP 1998); cf. In re lonsphere Clubs, Inc., 101 B.R. 844, 851-52 (Bankr. S.D.N.Y.
1989).
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would-be service purposes the ARTRA-derived list of 14,894. And, asto those 6,679 named
clamants, thefiled counsd’ s satement is a strong indicator of agent status for service of initid process.
The same istrue of Wilentz, Goldman & Spitzer regarding their Rule 2019 submisson naming forty-one
clients, and Brayton & Purcdl, naming 951 dientsin itsfiling.

Aswith the Notices of Appearance, more Rule 2019 filings are anticipated. Indeed, if dl of the
attorneys who have aready gppeared had promptly filed the necessary statements, the listing of 41,000
to 49,000 defendants purported via ARTRA’ s database to be represented by them could have now
been “cleansed.” This has been the case with Foster & Sear, LLP, aswell as Wilentz, Goldman &
Spitzer, and Brayton & Purcell, where ready-made lists of representation are currently available to
Debtors.™

Burden on/Benefit to Debtors

Debtors clam that they are rdatively new to the process of defending asbestos actions and
cdams. Thisappearsto be the case, given ARTRA’ s indemnification and defense undertakings prior to
its June 3, 2002 bankruptcy filing.

Without addresses, the data-gathering process necessary to initiate service to 60,000
defendants— even by mail — isdaunting. Service upon seventy-Sx atorneysis planly efficient and
inexpengve from Debtors perspective. To the extent that the manner of service by order of this court

is discretionary, equitable congderations weigh againg overburdening Debtors in bankruptcy with

11t should be noted that, like Foster & Sear, LLP representation, the Wilentz, Goldman &
Spitzer submissonis a variance with Debtors' input (forty-one names listed by counsd versus forty-
five thought to be represented per Debtors), asisthat of Brayton & Purcell (951 names listed by
counsal versus 1,162 per Debtors).
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costly service methods when areasonable and lawful dterndive exigts. In and of itsdlf, however, this
heavy burden on Debtors does not support the factud analys's necessary for implying authority on
counsdl to accept service. Nevertheless, it does tend to counterbaance a hedthy reluctance to engage
in any anayss which would imply such agency. Good and practica reason perssts here to overcome
the sparing consideration of the concept.

Burden on/Benefit to the Purported Counsel-Agents

Objectors do not argue that service on counsel will burden them. This court sees no such
burden; thereis, in fact, an administrative benefit to defendants counsd, arising from the singular
sarvice. Chaos could well be anticipated among the defendants when thousands of service efforts
(with varying results in terms of actuation and time of effectiveness) areinitiated. Of course, litigation
tactics in opposing purported counsdl-agent service might be at work among segments of this large and
diverse group of Synkoloid Asbestos Plaintiffs counsd. Whether such tactics carried to the point of
unreasonably impairing service of process offend the spirit, if not the letter, of Fep. R. Civ. P. 4(d)
(“Walver of Service; Duty to Save Costs of Service; Request to Waiver”) (emphasis added), is not
for current consderation. Rather, Committee counsdl has responsibly and professionally fostered
discussion of aworkable service methodol ogy.

Actuality, Quality and Content of Notice

In amass tort case such asthis, with what appear to be well-defined representation rolls, this
court believes that service on counsdl could well be “better” in substantive terms (not just
“adminigratively”) than certain other individudized service dternatives. Mail to individuds, for

example, issubject to dl of the ddivery vicisstudes that put actual noticein question. Moreover, some
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served defendants might not be diligent in forwarding Summons and Complaint (with service data, i.e.,
date and time of service) to counsd. And, that transmission is at the expense of the client.

By any reasonable assessment, service on respongble counse will center them in the chain of
service, will pogition them to be certain of the time available to file respongve pleadings, will avoid
possible upset in defendants households when individuds are served directly, and will alow counsd to
take the initiative with clients to avoid misunderstanding at outset as to the import of the served papers.

This court is mindful that (i) this motion is brought early in these chapter 11 cases and without
input from the mgority of the seventy-six (or eighty) counsd who would be served; (ii) the best
information available as to clamants and their counsd is from the ARTRA case, but in covering 60,000
or so dams, that database is likely to have some degree of error; (iii) the dam volume will inevitably
impact on the actudity of notice in certain circumstances, (iv) there could be counsd among the group
who represent one or but afew Synkoloid Asbestos Claimants, and this court’s more globa references
to scope of retention might be less gpplicable to those attorneys' rdationships with their claimant-
clients; (v) representation changes from time to time, with clients moving dong to other counsd (or
none); (vi) clients can become “logt,” even to their lawyers, so that actud contact fails, and (vii) other
unanticipated events could develop which would render service on purported counsd-agents less than
satisfactory.  These sgnificant concerns are inherent in masstort litigation generdly. They can be dedt

with both incrementally*? and in a well-crafted implementing counsd-service order. (Such an order

2Those counsdl who appear are expected to file Rule 2019 information; as filings develop,
much of the current guesswork should be removed from the representation question. To the extent that
Debtors are left with ARTRA-derived names of claimants who are not so spoken for by counsd,
Debtors must develop other techniques to definitize this creditor body.
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would apply whether “implied agency” were the basis for permitting service on counsd, or this court
should designate counsdl as agents for service without the necessity of determining actual agency
datus.)

The form of any such implementing order has, of course, been gpproached by the Committeein
its submission. So long as reasonable recourse to this court is allowed, changes in representation, the
“log” client contact, outright errorsin the ARTRA client lists, and other like problems can be adjusted.
Provision can then be made for other modes of service. Similarly, other specific objectionsto service
can be raised, on a case-by-case basis.

Court-Designated Agentsfor Service

Also at issue is whether this court may, under these circumstances, designate the purported
counsdl -agents as agents for service of process, even if their actud/implied agent satusis not
established. Inthisregard Fep. R. Civ. P. 4(€)(1), incorporated into FeD. R. BANKR. P. 7004(a),
provides:

(e) Service Upon Individuals Within a Judicial Digtrict of the
United States. Unless otherwise provided by federd law, service
upon an individua from whom awalver has not been obtained and
filed, other than an infant or an incompetent person, may be effected in
any judicid didrict of the United States:

(1) pursuant to the law of the state in which the district
court islocated, or in which service is effected, for the
sarvice of a summons upon the defendant in an action
brought in the courts of generd jurisdiction of the State;
Service as thus dlowed would include N.J.R. 4:4-4(b)(3), which provides:

4:4-4. Summons, Persona Sarvice In Personam Jurisdiction
Service of summons, writs and complaint shal be made asfollows:
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* * %

(b) Obtaining In Personam Jurisdiction by Substituted
or Congructive Service.

* * %

(3) By court order. If service can be made by any of
the modes provided by this rule, no court order shall be
necessary. |If service cannot be made by any of the
modes provided by this rule, any defendant may be
served as provided by court order, consstent with due
process of law. [Emphasis added.]

Due process, in terms of full, timely, and effective notice, will surely be well-attended to through
sarvice upon counsdl; persond jurisdiction hereis, as set forth earlier, not afunction of any necessary
minimum contacts, rather nationwide jurisdiction persstsin this court. And, the Synkoloid Ashestos
Pantiffswill be present here as clamants. Therefore, they are, in this court’ s view, best served
(literdly) by designation of their broadly retained and active counsd astheir agents for service. Much
of the same factors supporting the implied agency status of counsd, impel the designation of counsd as
agents for service of process.

New Jersey views court-directed service asa“gap filler,” ordered “where service cannot be
effected [by other service rule provisions] — s0 long as the order is consistent with due process of law.
The utility of such aprovison is sgnificant in circumstances where usual modes of service are ether
impossible or unduly oppressive upon the plaintiff or where the defendant successfully evades service.”
PRESSLER, Current N.J. CourT RuLEs, Comment 12, N.JR. 4:4-4 (GANN). Seegenerally
Feuchtbaumv. Constantini, 59 N.J. 167 (1971); Houie v. Allen, 192 N.J. Super. 517 (App. Div.

1984); Muntz v. Smaily, 118 N.J. Super. 80 (App. Div. 1972); Ledbetter v. Schnur, 107 N.J.

Super. 479 (Law Div. 1969); Rudikoff v. Byrne, 101 N.J. Super. 29 (Law Div. 1968).
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CONCLUSION

Service on counsd for the Synkoloid Ashestos Plaintiffs, in the Adversary Proceeding asto
initia process, is appropriate under the extraordinary circumstances of this masstort case. That service
would satisfy the Mullane standard of due processin every substantive particular. Inevitable service
difficulties —indeed expected, but as aberrationsin the 60,000 claimant database — can be ameliorated
by a“recoursg’ form of implementing order. That order can include a mechanism by which the served
counsd-agent will be able to notify Debtors counsd of mistakes;™® disputes as to purported mistakes,
and specid circumstances as defined by such counsdl, may be brought before this court. If the agent
datusis withdrawn after congderation here, then in those few exceptiona cases aternate forms of
sarvice can be developed. A bar date beyond which service on counsdl-agents (if not the subject of a
notice of error or application to this court) shal be deemed conclusive, should aso be formulated.*

As agenera matter, interface with bankruptcy is both anticipated by and inherent in counsas
undertaking of these asbestos mass tort cases. Sub judice, counsels representation (directly or
through a correspondent-surrogate) in the Adversary Proceeding is aforegone conclusion, given the
identity of the basic issuesin that proceeding with the “successor liahility” threshold issues embedded in
every Synkoloid Asbestos Action.  Such involvement of counsd is reasonably expected by the client

and encompassed in the retention authorizing each client’s Synkoloid Asbestos Action.

13Since prompt (if not accelerated) submission of the reguired Rule 2019 statements will help
upgrade basc data, the implementing order should provide for such filings.

14Quch a bar date could impact on certain late-raised service and related defenses, see Fep. R.
BANKR. P. 7012(b) and Fep. R. Civ. P. 12(b)(2)(4)(5), though not necessarily affecting assertions of
due process violations.
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Debtors are not in apostion readily to effect service on the individua defendants.  On the
other hand, counsdl to be served are both not burdened by service upon them, and should derive
benefit from such efficient and unitary notice. Their clients will receive good notice of the Adversary
Proceeding without the hassle and surprise of direct service, and the need to remit papersto their
asbestos counsd.

Counsd for defendants will undoubtedly at least monitor Debtors chapter 11 cases and, as set
forth above, will inevitably appear (aither directly or by appointing a representative attorney) in the
Adversary Proceeding. Forcing expensive and impractica individua service could result in chaos, and
will certainly cause delay and expense. It would unduly honor form by invoking principles of due
process which are unoffended by service on these agents.

Subject to the limiting factors set forth in the next paragraph, counsel to defendants here are the
designated agents for initid servicein the Adversary Proceeding.  Their agent Status is reasonably to be
implied from their retention in asbestos mass tort litigation and its linkage to the continuum of
proceedings developing after the Synkoloid Ashestos Actions, now culminating in the Adversary
Proceeding. Though implied rather than expressed, counsels authority as agents for serviceis actual.
In the dternative, even if agency status cannot be so implied, the extraordinary circumstances of this
case warrant court-ordered designation of counsdl as agents for service of initid process. Due process
is, again, satisfied by such subgtituted service. Fep. R. Civ. P. 4(e)(1), incorporated into Fep. R.
BANKR. P. 7004(a), invites service by such designation through N.JR. 4:4-4(b)(3).

This court limitsits finding and designation of agent status for service of initid process, as

follows
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() The defendant to be served through counsd must be a party-
plantiff in a Synkoloid Asbestos Action;

(i) The Synkoloid Ashestos Action (in which defendant is
aplantiff) must name in that state court case, or
otherwise reasonably identify in such case, a Debtor as
apotentidly ligble entity;* and

(i) Counsd to be served must currently represent the
subject defendant in a Synkoloid Asbestos Action
qudifying under (i) and (ii) above.

A form of implementing order should be promptly developed by Debtors counsd in

consultation with the Objectors, allowing for recourse and other provisions described above.'®

Any remaining dispute as to the form of order will be settled by this court upon its review of competing

proposals.
Dated: July 16, 2003 /s Morris Stern
MORRIS STERN
United States Bankruptcy Judge

| dentification shdl so qudify if it be “ Synkoloid, a Division of Murda” or any other reasonable
indication of an assartion of ligbility of ether Debtor.

gignificant issues remain to be addressed in the implementing order. Among the subjects
introduced by Debtors on July 15, 2003, was the extent to which agent-counsel could be required to
participate in the data-gathering process which would upgrade the ARTRA relied-upon database.
Much of Debtors' late requests are beyond the scope of this motion, some more properly the subject of
future motion practice. On the other hand, reasonable implementation of the immediate agent Satus
determination (in terms of service methodology and dispute resolution mechanics) must be included in
any implementing order.
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